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Abstract: The main international human rights documents establish gender
equality as a right to be enforced. Nevertheless, this equality has remained purely
formal. The task of transforming it into real equality has been arduous, especially
because the historical construction of human rights has always occurred with the
exclusion of women and the reinforcement of patriarchal ideologies. This study
aims to discuss the main international treaty related to women’s protection, the
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), and to analyze how Brazilian legal system incorporates this treaty,
which influences our domestic legal order, adopting as a research technique the
bibliographic review, managed from the deductive method of approach. This, in
order to analyze how the treaties are received and how these international norms
influence or can influence the conformation of the Brazilian legal system. The
present study is based on the hypothesis that the adequate confrontation of the
circumstances that lead to the situation of vulnerability of women, linked to the
fight against gender inequality, is essential for the fight against discrimination
against women, and consequent protection of human rights, which is why is the
subject of concern of several international bodies.
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Resumo: Os principais documentos internacionais de tutela dos direitos huma-
nos estabelecem a igualdade como um direito a ser efetivado, tendo este sido pro-
clamado em diversas declaragdes. Nio obstante, tal igualdade tem permanecido
meramente formal, sendo 4rdua a tarefa de transform4-la em igualdade real entre
mulheres e homens, principalmente quando se constata que a construgio histérica
dos direitos humanos sempre ocorreu com a exclusio da mulher e o reforco de
ideologias patriarcais. O resultado desse desigual é a vulnerabilidade da mulher,
advinda de um modelo de sociedade patriarcal, que afeta diretamente o cum-
primento dos direitos humanos. Com base neste cendrio, o presente estudo tem
por objetivo apresentar os principais tratados internacionais relacionados com a
protecio aos direitos das mulheres, em especial a Convengio sobre Eliminagio de
Todas as Formas de Discriminagio contra a Mulher, adotando como técnica de
pesquisa a revisio bibliografica, manejada a partir do método dedutivo. Isso, com
vistas a analisar como estes tratados sdo recepcionados e como essas normas intet-
nacionais influem ou podem influir na conformagio do ordenamento juridico
brasileiro. O presente estudo parte da hipStese de que o devido enfrentamento das
circunstincias que propiciam a situagio de vulnerabilidade de mulheres, atrelado
a0 combate 4 desigualdade de género é essencial para o combate da discriminagio
contra a mulher, e consequente protecio dos direitos humanos, razio pela qual é
temdtica objeto de preocupacio de virias instincias internacionais.

Palavras-chave: Convengio sobre Eliminagio de Todas as Formas de
Discriminagio contra a Mulher. Tratados Internacionais de Direitos Humanos.
Protegio dos direitos da mulher.

Introduction

History has shown that to protect human rights is necessary to
transcend borders and break certain principles, such as State absolute
sovereignty. Since the World War IT (W WII), a new period on the world’s
history has started. It is a period of global reflection, to reconsider old
State structures, and to rebuild an international system able to promote
human dignity.

States started to adhere to international human rights mechanisms.
Brazil is part of this transition, mostly after its new Constitution from
1988, when the country became a democracy. Although before that Brazil

had signed international treaties, due to political turbulences from the
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1960s, 1970s, and 1980s, there was no coherent relation between Brazil’s
international position and its internal actions.

The frequent asked question is how the interaction between global
and local occurred in Brazil, especially regarding the normative status of
international treaties ratified by the president. This interaction is funda-
mental to this study. The place of core international human rights trea-
ties within Brazilian legal system is fundamental to understand how legal
practitioners apply human rights laws, and how women are being protected.

All core international human rights treaties claim gender equality.
However, this equality is merely formal. Human rights historical construc-
tion has happened through women exclusion and reinforcement of patri-
archal ideologies. It is a hard task to change this path and to transform it
into real equality. This patriarchal model (SPECTOR, 2006, p. 2-3) places
women in a position of vulnerability, which direct affects human rights
fulfillment. To combat this vulnerability is necessary to combat all forms of
discrimination against this gender.

This research paper will introduce the core international treaty
related to women’s protection, the Convention on the Elimination of all
Forms of Discrimination Against Women (CEDAW), and will analyze
how Brazilian domestic law incorporates and applies such treaty. This
study is developed from the research technique of the bibliographic review,
and based on the premises of the deductive method of approach. Thus, it
assumes that the adequate confrontation of the issue of gender inequality
and the condition of vulnerability of women, made by the international
human rights treaties and national legislations, are essential themes to
ensure the rights of women, from a global perspective to a local perspective.

Thus, to verify this hypothesis, this article presents the international
system for the protection of women’s rights, historically situating the sce-
nario of consolidation of these rights, as well as highlights the incorpora-
tion of these international human rights treaties into Brazilian law. This

underscoring the importance of the intersection between local and global
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to better protect the rights of women in Brazil. From an analysis of the
global scope to the location, it’s intended to demonstrate the relevance of
the multilevel affirmation of women’s human rights to ensure their greater

protection and less vulnerability.

1 Human rights after world war ii and human
rights treaties under the Brazilian 1988
costitution

Throughout history, we can observe moments when consolidate
achievements are questioned and denied. Some authors, such as Comparato
(2010, p. 38), defend that human beings occasionally need to suffer trag-
edies to learn a lesson. The major example to this theory is the World War
IT (WWII), which reflects what can happen when human rights lack pro-
tection. It was a time when humans where considered means to an end, not
an end-in-itself, as it should be (KAN'T, 2005, p. 56).

At the end of the WWII, in a world affected by irreparable dam-
ages, it was necessary to overlook the past, to better understand mistakes
humanity had done. However, there is no simple formula to predict the
future catastrophes and to avoid them. What can be done is to understand
causes and patterns of past events, to comprehend current problems and
avoid relapse (LEVY; SZNAIDER, 2010, p. 151).

Internationalized protection of human rights was a response against
the atrocities and horrors committed during the authoritarian regimes in
Europe, specially the Third Reich. Presenting the State as the major viola-
tor of human rights, the Hitler Era was characterized by the destruction
and expendability of human beings that resulted in the confinement of 18

million individuals in concentration camps, and the death of 11 million,

including 6 million Jews (PIOVESAN, 2010, p. 184).
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Itis justat this moment, when people are asked to sacrifice blood
and treasure for human rights ideals — which is to say transna-
tional ideals — that the memory of the Holocaust emerges from
its tacit presence to become something consciously put into the
foreground and invoked as a frame of reference justifying action.
So far, humanitarian military interventions have ultimately been
legitimated as a way to prevent genocide and as a way of stop-
ping people who are equated with Nazis. The ongoing associa-
tion between crimes against humanity and the Holocaust it also
apparent in the legal narratives that have invoked the notion of

such crimes. Nothing legitimizes human rights work more than

the slogan ‘Never Again!’. (LEVY; SZNAIDER, 2010, p. 151).

In front of these circumstances, the post WWII was a period for
reflection. The State was the sole perpetrator of human rights atrocities,
and States structures needed to be reviewed. Nazi State acts, although
guided by a legal order that did not fulfill ethical and moral requirements,
was covered by legality from the strict legal point of view, and many saw it
as legitimate (AGAMBEN, 2004, p. 45).

In this context, the United Nations, in 1945, alongside with the
Universal Declaration of Human Rights from 1948, started a new Era,
characterized by the internationalization of human rights (PIOVESAN,
2010, p. 28). This Era seeks not only to discipline reciprocal relations
between States, but also individual relations under States’ scope. The major
role of the International Human Rights Law (IHRL) is to protect human
beings in every aspect, encompassing civil and political rights, as well as
social, economic, and cultural rights (RAMOS, 2016, p. 148), during times
of peace and war, apart from being man or woman.

It is generally considered among scholars that while the post WWII
period was the time of human rights definition; the post cold war is the time

of human rights implementation and enforcement (ZENOVIC, 2012, p.
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5). In Brazil, human rights protection started to become effective after the
newly approved Constitution in 1988, when the country became a democ-
racy again. The Constitution followed the growing internationalization of
human rights, establishing “stretching mechanisms” to include other rights
in the future (BONIFACIO, 2008, p. 45).

Although Brazil had signed some treaties in the previous years, due to
the political crisis during the 1960s, 1970s, and part of the 1980s, the trea-
ties did not reflect the internal situation and massive disrespect for human
rights at the national level. The 1988 Constitution finished an authoritarian
military regime in power since 1964. It was a milestone that secured a new
democracy, and reflected a commitment to fundamental rights, essential to
consolidate a democratic State (TRINDADE, 2000, p. 24).

The 1988 Constitution was also opened to the incorporation of
human rights international bodies. According to article 5, paragraph 2:
“the rights and guarantees expressed in this constitution do not exclude
others deriving from the international treaties in which Brazil is a party.”
This constitutional provision opened a gap for international human rights
treaties to be incorporated to our domestic legal system. It did not establish
any special procedure as requirement for this incorporation (MOREIRA,
2012, p. 56).

The article 5, paragraph 3, was inserted by the constitutional amend-
ment number 45, in 2004, This paragraph was added to the original text
due to the broad discussion regarding the normative status of international
human rights treaties. According to this new paragraph, human rights
conventions and treaties approved by the two Houses of the Congress,
by two shifts, with three fifths of the votes, will have the same status as
constitutional amendments. Thus, these treaties are above ordinary laws
(MOREIRA, 2012, p. 62).

Because the new paragraph 3 instated a proceeding though which the
international human rights treaties should go through in order to be part

of the Constitution, new disagreements emerged questioning the norma-
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tive status of the treaties signed before the amendment, which did not go
through the new required procedure. However, some scholar expressed that
this amendment was unnecessary. Paragraph 2 should be enough to give
human rights treaties constitutional status (MOREIRA, 2012, p. 45).

According to Cangado Trindade: “if this constitutional disposi-
tive was given the correct application, we would have advanced towards
the incorporation of human rights international protective norms to our
domestic legal system” (TRINDADE, 2000, p. 34). Furthermore, human
rights could not be limited by Constitutional previsions because they can-
not be guaranteed only by the State, the major human rights violator most
of the time.

But due to incongruent interpretations, and divergent precedents,
human rights treaties have distinct positions in our legal order. This, harms
not only the congruence of the subject, but also complicates the enforcement
of these international agreements, including the ones concerning women’s

rights, as this research paper will examine shortly.

2 Women’s rights under human rights universal
protection

Promote gender equality is a requirement to fulfill women’s rights.
According to Jessica Spector (2006): “a society that keeps women economi-
cally marginalized through education deprivation and job discrimination
ensures a ready pool of women who will be vulnerable” (p. 20). This vulner-
ability comes from a model of patriarchal society (SPECTOR, 2006, p. 2),
and affects women’s lives in every aspect.

As a policy to promote gender equality, in 1946, the UN Economic
and Social Council (ECOSOC) established the Commission on the Status
of Women (CSW). The Commission meets annually to define and elabo-
rate UN policies related to gender issues (TRUE, 2010, p.112). In addition,
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this Commission is responsible to create annual reports and also to formu-
late recommendations to the ECOSOC regarding emergency cases, which
demand immediate actions.

It is important to highlight the role of this UN Commission in the

promoting the norm of nondiscrimination against women:

The commission’s legal mandate, its efforts to develop the
norm of nondiscrimination, to acquire a constituency, and to
influence that constituency to observe the norm are discussed.
The commission had a limited legal mandate to promote non-
discrimination; however, it has contributed significantly to the
political process of legitimating the norm by calling for 1975
to be designated as International Women's Year and a UN
World Conference as the focal point for that year. As a result,
national governments and international organizations have
begun to alter laws and practices that discriminate against
women. Because the norm has not yet achieved wide acceptance
throughout the world, the author advocates the continued exis-
tence of the commission and makes several recommendations

on the commission’s future efforts to promote wider observance

of the norm. (GALEY, 1979, p. 275).

Among the Conferences held since the Commission’s creation, it
is important to mention the results of the Fourth World Conference on
Women, held in Beijing in 1995. The Conference created the Beijing
Action Plan, composed of twelve strategies and two mega-strategies to
achieve gender equality. The Commission is responsible to follow its
implementation. 189 countries adopted the Action Plan unanimously.
(TRUE, 2010, p. 115).

The Plan is an agenda for women empowerment and is considered

the key global policy document on the issue. It sets strategies, objectives and
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actions in 12 critical areas of concern: women and poverty; education and
training of women; women and health; violence against women; women and
armed conflict; women and the economy; women in power and decision-
making; institutional mechanism for the advancement of women; human
rights of women; women and the media; women and the environment; the
girl—child' (GALEY, 1979, p. 274).

The adherence of member States to these policies is a challenge,
but is not a harder task than the actual implementation. The Commission
annual meetings are fundamental to maintain the agenda updated, to
constant monitor the Beijing Action Plan enforcement, and to formulate
evaluative reports regarding national measures. Besides the creation of the
CSW, the universal system also has multilateral human rights treaties,
such as the Convention on the Elimination of all Forms of Discrimination
Against Women (CEDAW), the main international document on gender
equality.

As Guggenheim points out, since the establishment of the CSW,
in 1946, the UN has passed “numerous resolutions on women’s right”
(GUGGENHEIM, 1977, p. 239). The most significant, being the
Convention on the Elimination of all Forms of Discrimination Against

Women (CEDAW):

[...] which was endorsed by the unanimous vote of 111 states,
and which encompasses a broad range of rights in political,
ecomomic, educational, social and cultural matters. Moreover,
many of these rights, such as the right to vote and to hold
political office, the right to equal employment opportunity, and
to equal pay for equalwork, the right to equal opportunity in
education, as well as rights involving nationality, and freedom
of choice in marriage, are also embodied in conventions, some

of which have been ratified by a substantial number of states.

(GUGGENHEIM, 1977, p. 239).
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The resolution n.34/180 from the UN’s General Assembly cre-
ated the treaty. The convention counts with the Optional Protocol to the
Convention, adopted by the UN General Assembly on October 6, 1999.
The Protocol’s goal is to monitor the Convention, enforcing the right to
petition when a violation of a right protected by the Convention occurs
(RAMOS, 2016, p. 184). Before the proposal of the Optional Protocol,
the Convention counted with a proceeding to prepare periodic reports as a
monitoring mechanism (GALEY, 1979, p. 274).

States also recognize the competence of the Committee on the
Elimination of Discrimination against Women to receive and consider
communications from individuals or groups, under its jurisdiction, and

from victims of any violation of the rights established by the Convention
(RAMOS, 2016, p. 184). For the Convention:

The term “discrimination against women” shall mean any
distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of
their marital status, on a basis of equality of men and women,
of human rights and fundamental freedoms in the political,

economic, social, cultural, civil or any other field.

With this definition, all signatory States assume the commitment to
eradicate gender discrimination, in the public and private spheres. On the
article 2 of the Convention, States should “take all appropriate measures
to eliminate discrimination against women by any person, organization
or enterprise.” Thus, it is clear that women'’s equality should apply to par-
ticular relationships also, and not only to the relation between women and
State. (GUGGENHEIM, 1977, p. 243).

The Convention’s obligations reflect a changing on sociocultural

patterns regarding women’s discrimination and inferiority. This is funda-
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mental because discriminatory practices come from historical patriarchal
conceptions, which permeates social relations. According to article 5, State

members’ need:

To modify the social and cultural patterns of conduct of men
and women, with a view to achieving the elimination of preju-
dices and customary and all other practices which are based on
the idea of the inferiority or the superiority of either of the sexes
or on stereotyped roles for men and women. (EVAT'T, 1991, p.
439).

The Convention also expressed on article 10 the importance of
appropriated policies to guarantee equality between men and women at the

educational level. The member States shall promote:

(a) The same conditions for career and vocational guidance, for access
to studies and for the achievement of diplomas in educational
establishments of all categories in rural as well as in urban areas;
this equality shall be ensured in pre-school, general, technical,
professional and higher technical education, as well as in all types
of vocational training;

(b) Access to the same curricula, the same examinations, teaching
staff with qualifications of the same standard and school premises
and equipment of the same quality;

(c) The elimination of any stereotyped concept of the roles of men
and women at all levels and in all forms of education by encourag-
ing coeducation and other types of education which will help to
achieve this aim and, in particular, by the revision of textbooks
and school programs and the adaptation of teaching methods;

(d) The same opportunities to benefit from scholarships and other

study grants;
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(e) The same opportunities for access to programs of continuing
education, including adult and functional literacy programs, par-
ticularly those aimed at reducing, at the earliest possible time, any
gap in education existing between men and women;

(f) The reduction of female student drop-out rates and the orga-
nization of programs for girls and women who have left school
prematurely;

(g) The same Opportunities to participate actively in sports and
physical education;

(h) Access to specific educational information to help to ensure the
health and well-being of families, including information and

advice on family planning, (EVAT'T, 1991, p. 437).

These measures should also be applied to employment (article 11), to
health care (article 12), and to all other aspects of economic and social life
(article 13). All these articles intended the elaboration of political steps by
member States to eliminate gender discrimination. It reinforces the impor-
tance of a dialogue between national and international law, in order to
guarantee a broad protection of human rights at each level. The mechanics
of implementing the Convention require, as stated Elizabeth Evatt (1991,
p. 437), States do review their laws and policies “in order to prepare their
reports for CEDAW”.

Considering this scenario, it is important to comprehend how is the
relation between the Brazilian legal system to human rights treaties regard-
ing women protection, specially how was the incorporation of the CEDAW,
and the Optional Protocol, in order to identify national measures resulted
from these international dispositions. This is because the protection of
women’s rights depends on the co-ordination of this global sphere with the
cooperation and good faith of the signatory states, such as Brazil, in order

to “catalyst for change at nation level.” (EVATT, 1991, p. 437).
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3  International human rights treaties and women’s
protection in Brazil

As previously stated, the practices in Brazil from the military gov-
ernment, from the 1960s until the 1980s, reflected a huge contradiction
between Brazilian international standing point and internal disrespect for
human rights (TRINDADE, 2000, p. 57-58). In addition, the military
dictatorship blocked the incorporation of several human rights treaties.
Covenants signed in 1966, such as the International Covenant on Economic,
Social and Cultural Rights, as well as the International Covenant on Civil
and Political Rights, were ratified only in 1992, after the end of the authori-
tarian regime.

Theintroductionofarticle5, paragraph 2 in the Brazilian Constitution
was a step to insert Brazil in the group of States that protect human rights
effectively. According to this paragraph, rights and guarantees expressed
in the 1988 Constitution do not exclude other international treaties from
which Brazil is part of. In other words, the paragraph 2 from the 1988
Constitution is a legal gap that opens the possibility of others human rights
laws incorporation and application (MOREIRA, 2012, p. 47).

Accordingly, international human rights treaties relates to the consti-
tutional text differently than other norms. Treaties can “coincide with the
rights protected by the Constitution, integrate, complement, and assist the
universe of constitutional rights, as well as contradict them.” (PIOVESAN,
2010, p. 43). On this last hypothesis, a constitutional norm would be in
conflict with a human rights law. To understand the normative status of
international human rights bodies within Brazilian law is fundamental to
access what would occur in case of conflict,

It is the only way to follow the classic criteria of legal norms conflict
solution, which is: chronology, specialty, and hierarchic. Currently, there
are four theses regarding the hierarchical position of human rights treaties.

The first one, considers human rights treaties above the Constitution, due
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to their high importance. According to Celso De Albuquerque Mello, the
“international norm prevails against the constitutional norm, even though
if a later Constitution tries to revoke the international norm.” (MELLO,
1999, p. 25)

Conversely, the second thesis conceives human rights treaties as
ordinary laws. On this perspective, they would have the same status as any
other law from our domestic legal system, under the Constitution. The
treaties would follow the same logic of these laws: the later norm revokes
the previously one on the issue.

A third thesis defends the constitutionality of international human
rights laws. According to these scholars, they would have constitutional
status due to the subject relevance and the opening of the article 5, para-
graph 2, of the Constitution. Thus, there would be no need to discuss
conflict solution through the hierarchical criteria because the Constitution
and international human rights treaties are norms of the same hierarchy.
(MOREIRA, 2012, p. 89).

These scholars apply the victim centric approach, according to the
inspirational source that moves the protective architecture of human rights
(MOREIRA, 2012, p. 18). For Nelson Camatta Moreira (2012, p. 18), this
structure was created exactly to earn the best and most effective “protection
for real victims and prevention of human rights violations”. But after the
constitutional amendment n. 45/2004, international human rights treaties
can only have constitutional status if observed the proceedings of the new
paragraph 3 of the article 5 of the Constitution.

However, the question remains: what about the treaties ratified pre-
viously to the amendment? Would they be under the Constitution, with
status of ordinary law, or would they be constitutional due to its subject
matter? The Supreme Court of Brazil adopted a fourth possibility. At this
opportunity, the Minister Gilmar Mendes returned to the thesis of human
rights supra-legality (MOREIRA, 2012, p. 162). According to this thesis,

international human rights treaties would be under constitutional norms,
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but above ordinary laws. Until this judgment, the Supreme Court of Brazil
had considered human rights treaties as having the same status of ordinary
law, without any distinction between general international treaties and
human rights treaties (MOREIRA, 2012, p. 163).

According to the Minister, human rights treaties that did not go
through the procedural incorporation established by paragraph 3 cannot
overthrow a constitutional norm. This is the case of the Inter-American
Convention on Human Rights, which was ratified before this rule; as well as
the Convention on the Elimination of all Forms of Discrimination Against
Women, which came into force in 1984, and then, without reservations, in
September 2002. However, these treaties could overthrow ordinary laws.

The Court considered only procedural questions, and did not consid-
ered the relevant material value of human rights laws. Nevertheless, some
scholars (PIOVESAN, 2010, p. 108) still sustain that all international
human rights treaties have constitutional status. According to Andre de

Carvalho Ramos (2016, p. 423):

It is undeniable the constitutional status of international human
rights treaties if we have in mind the article 1 of our Constitution
(the rule of law, and human dignity as pillars of the Republic), as
well as the article 5, paragraph 2.

For Flavia Piovesan (2010, p. 108), “according to the paragraph 2 of
the article 5, all human rights treaties are materially constitutional”. To
this author, it is fundamental to recognize the criteria of the most favorable
norm to the victim to solve eventual conflicts. Human rights treaties have
the same protective intention of the 1988 Constitution.

It is also possible to recognize the constitutional status of the
CEDAW to avoid inconsistences. Currently, human rights treaties have
two different treatments. If they were incorporated before 2004, and fol-

lowed the ordinary procedure, voted by simple majority, its norms are infra
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constitutional. If they were ratified after 2004, and followed the special
procedure of the paragraph 3, these treaties have Constitutional status.

Thus, it is possible that one human rights treaty would be superior
to another one in the same subject. This does not sustain any congruence
to human rights characteristics, such as universality, invisibility, and non-
hierarchy.

As an example, the Convention on the Rights of Persons with
Disabilities is a treaty that was incorporated by our legal system through
the special procedure of the article 5, paragraph 3, it is hierarchically supe-
rior to the Convention on the Elimination of all Forms of Discrimination
Against Women. As if it were not enough, the Convention on the Rights
of Persons with Disabilities is also superior to all others human rights trea-
ties previously to this norm, including the Inter-American Convention on
Human Rights.

Although there is no material basis for such a hierarchical distinc-
tion, the ground is of a formal order, in virtue of the provisions of the third
paragraph of Article 5. Human rights law, such as the Women Convention,
cannot be viewed as a subsidiary source. It should be treated as standard
norms to assess the constitutionality of other legal dispositions. To Michel
Rosenfeld (2003, p. 50), the incompleteness and the permanent openness
are inherent to the modern constitutional project, because: “a constitutional
written text is incomplete not only because does not address all the sub-
jects it should address, but because it is not able to consider exhaustively
all issues that could rise from the subjects it addressed.” (ROSENFELD,
2003, p. 50).

It is necessary to stop consider international human rights treaties
a national matter (RAMOS, 2016, p. 433), always subordinated to the
national law. This view empties the historical reasoning of these instru-
ments to not trust human rights protection solely to States. In the specific
case of the CEDAW, consider this instrument as a national issue also

ignores women’s historical marginalization worldwide.
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Still, challenges regarding the Convention’s implementation are many.
But to consider its norms as constitutional law can be an important tool
for women advocacy (ARAUJO; ALVES, 2007, p- 535). The Convention
also recommends affirmative actions, on a temporary character, to enforce
the measures proposed. Following the CEDAW recommendation, the
Brazilian law n. 9504/97 has been changed to establish a minimum of
30% of women in the composition of the register of candidates for the
Chamber of Deputies, the Legislative Chamber, Legislative Assemblies and
Municipal Councils, and 70% for candidacies of each sex, in the form of art.
10, paragraph 3, of Law 9,504 / 97 (ARAUJO; ALVES, 2007, p. 539).

This was adopted towards a greater representation of women within
the politics, historically occupied by men. In a recent decision of March
2018, the Federal Supreme Court overturned the rule that established a
minimum limit of 5% and a maximum of 15% of the amount of the Partisan
Fund for the financing of women'’s electoral campaigns. By majority vote,
ministers have set a new rule by which parties should allocate at least 30%.
The new percentage corresponds to the minimum female participation
(30%) required by the Elections Law (Law 9,504 / 97) in the campaigns
of each party or coalition. If the participation of women in the campaign
exceeds 30%, the resources allocated to their campaign must also be pro-
portionately higher, the ministers decided (BRASIL, 2018).

It is important to consider that the institutional analysis on gender
and political representation has emphasized the multicausal origin of
female underrepresentation, which highlights the complexity of this issue,
as well as the difficulties to face it. In the context of systems of political
representation, comparative studies suggest that some institutional char-
acteristics may be more amenable to women (ARAU]O; ALVES, 2007, p.
538). While some aspects highlighted by literature are more consensual, in
others the evidence is not consistent or allows us to identify an association
vector (MIGUEL, 2005, p.31)
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This affirmative action is fundamental because without women’s rep-
resentation, women issues, such as abortion and birth control, will never be
propetly discussed or approved. Without women representation, women’s
perspectives to every aspect of life will never have the attention they deserve.
It is a significant step because the political sphere is also a place for freedom
and establishment of relations between equals (ARENDT, 1999, p. 62).
For a long time, this public domain was not part of women’s world. The
social conception stood that “proper women do not talk about politics; it is
inconvenient and rude.” (PERROT, 2009, p. 464).

Slowly, this paradigm is being transformed, and affirmative actions
can expedite this change. The actual scenario still structures a model that
is excluding, and tends to benefit men. In order to have gender equality and
respect for women’s rights, we need to transform this reality. Law can be
an important tool for this process. A process entrenched in women’s rights

universalization, as well as nationalization.

Final considerations

First, this research paper aimed to explain how the historical affir-
mation of human rights occurred, considering the post World War II
(WWII) scenario as alandmark that requested change within the structure
of International Law, and mostly, within Human Rights Law. Significant
internal transformations within States echoes at the international law, and
new international frameworks reflect at the domestic level (TRINDADE,
2000, p. 35).

The post WWII requested States re-structuration. They could
no longer be considered as islands that have minimum relations with
other States. Human rights affirmation requires constant cooperation,
as well as treaties reception and incorporation. The several transforma-

tions at the global level created the necessity to construct something
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new at the national level, a constitutionalism opened to the internation-
alization of human rights protection. International law has superseded
boarder of States, and it is now “relevant to other legal orders, including
non-State actors.”

In this scenario, international women’s rights protection has spe-
cial importance. It constitutes a necessary condition for gender equality
enforcement, so asserted throughout several international documents. The
Women Convention, after integrated to our domestic legal system, accord-
ing to the Supreme Court of Brazil, has the same status and effect of infra-
constitutional norms.

However, for important scholars, the article 5, paragraph 2, of the
1988 Constitution permits a different interpretation. According to them,
international human rights treaties would be incorporated immediately by
our Constitution. They would have instantly constitutional status, differ-
ently from other treaties, which would be subjected to the procedure estab-
lished by the amendment 45/2004.

To eliminate discrimination and to secure gender equality, the
CEDAW is composed by a preamble and thirty articles divided in six dif-
ferent parts. On the introduction, the document reminds that women dis-
crimination violates the principle of equality and the respect for human dig-
nity. It does not matter if this discrimination occurs at the political, social,
economic, or cultural sphere. It constitutes “an obstacle to the fulfillment
of society and family well-being and obstructs the development of women's
potentialities to serve her country and her community.” International law
as well as national law shall promote combat gender discrimination.

Finally, a written constitution cannot exhaustively address all issues
that could rise from individual relations within the State’s scope. Therefore,
a constitutional legal order needs to use other sources to enrich itself.
To promote equality, the Convention on the Elimination of all Forms of
Discrimination Against Women is one of these sources. The Convention

deserves a more prevalent role at our domestic legal system.
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